An unfavorable investment climate, especially in the sphere of corporate relationships, necessitates the revision of investment and corporate legislation in Ukraine. The purposes of this study are to reveal the particular legislative defects and the practical problems caused by these defects that European investors may face during the realization of their corporate rights in Ukraine and to evaluate how Ukrainian investment law, particularly legal norms aimed at protection of investors' rights, corresponds to international (European) standards. This research identifies gaps and contradictions in Ukrainian legislation in the sphere of corporate investment that cause difficulties in practical applications and attempts to find ways to solve these problems. This paper argues that most problems caused by legislative contradictions 116 can be solved by using the rule of the correlation of general and special normative legal acts, unlike legislative gaps, which must be eliminated by appropriate legislative amendments.
INTRODUCTION
Considering the current economic and political situation in Ukraine, the investment climate is extremely unfavorable to foreign investors, particularly European ones. Imperfections in Ukrainian legislation cause additional difficulties.
The investment rate in the sphere of corporate relationships is especially low.
Today Ukraine is in the process of harmonizing its legislation with EU law. In turn, the EU is harmonizing its internal corporate legislation: "During the period of EU institutions, harmonization has eliminated differences on important issues, and equal safeguards have been granted in the area of the protection of the rights of the participants (founders) of a company and those of third persons". 1 However, approximation of the legislative framework does not relieve companies that are functioning in accordance with the norms of the different legal systems of EU Member States of the need to choose an organizational form existing exclusively within national law. 2 In most European states, only stockholders, who are the owners of securities, are considered subjects of investment activities in the corporate sphere. By contrast, according to the Ukrainian Law, "On the Regime of Foreign Investments", investors may be the stockholders or participants (founders) of legal entities with other organizational-legal forms than the stock company. 3 Ukrainian company legislation is imperfect and allows for the existence of many forms of legal entities. However, neither the legislation itself nor the relevant legal scholars have given a definite answer to the question of in which forms of legal entities corporate legal relationships exist. This question has considerable meaning because an investor may only obtain dividends through such legal entities.
The answer to this question may allow investors to choose the forms of investment that are most favorable to obtaining profits.
Despite the long-standing interest of researchers in the legal nature of corporate entities, this issue continues to be discussed. There are different and sometimes completely contrasting approaches to this issue. According to these approaches, this group of legal entities includes the following: 1) only stock companies; 4 2) entrepreneurial partnerships that exist only as stock companies, limited liability partnerships (LLPs), or additional liability partnerships (ALPs); 5 1 Oleksandr Vyshniakov, Law of the European Union (Odesa: Fenix, 2013), 173. 2 Alain Viandier, "Free Movement and Mobility of Companies, "European Business Law Review 9 (1998) . 3 Law of Ukraine on the Regime of Foreign Investments, The News of the Supreme Council of Ukraine (1996, no. 19) , art. 80. 4 3) economic partnerships, manufacturing cooperatives, private enterprises with two or more founders who are natural persons, agrarian households with two or more founders, or consumer cooperatives with two or more founders that are legal entities; 6 4) non-commercial and commercial organizations; 7 and 5) any legal entity. 8 Some clarity was provided by the amendments made to the Commercial and Procedural Code of Ukraine on October 03, 2017. 9 Based on these changes, the corporate legal entities in which investments can be made with the aim of acquiring corporate rights in Ukraine are 1) stock companies, 2) LLPs, 3) ALPs, 4) general partnerships, 5) limited partnerships, 6) manufacturing cooperatives, 7) private enterprises, and 8) agrarian households. The same position has been taken by the Supreme Economic Court of Ukraine (SECU). 10 Therefore, Ukraine guarantees that the protection of the rights of foreign investors includes the participants (founders) of such companies.
The remaining imperfections in the legal regulations regarding investment relationships in this area are obvious. The needs of participants in social relationships for the effective realization of investments aimed at the acquisition of corporate rights require improvements in legislative regulations to realize investors' rights to protection.
Ukraine has concluded agreements on the promotion and mutual protection of state guarantees of protection and civil law means of protection.
STATE GUARANTEES OF PROTECTION FOR INVESTORS' CORPORATE

RIGHTS
Two main normative legal acts (the laws) regulate investment relationships in
Ukraine and declare state guarantees of investors' rights: "On Investment Activity"
and "On the Regime of Foreign Investments". European investors may face contradictions between these acts and legislative gaps in realizing their rights in Ukraine. To avoid the particular problems that are caused by the absence of appropriate regulations for investment relationships, investors should consider the correlation between the law "On Investment Activity" and the law "On the Regime of Foreign Investments". The former is a general act; it affects the legal relationships with foreign and national investors. The latter is a special act that regulates investment relationships only with foreign (including European) investors, and its application to such legal relationships supersedes the law "On Investment Activity". Guarantees from legislative amendments establish the stability of: 1) the conditions for holding investing activities, especially of the protection of investments, and 2) the terms of the contracts that are concluded between parties to an investment during the entire period during which these contracts are in effect. 14 Such guarantees follow from a general rule on the effect of the law in time, which is applied in world legal practice: the law has no retroactive effect in time, except in cases stipulated by law. As a rule, these are cases in which amendments improve the status of a person. These guarantees are exclusively declarative for national investors and cannot be practically applied because the law does not provide a mechanism for its realization, which has been repeatedly mentioned in the literature. 15 However, for a foreign investor, the Law of Ukraine "On the Regime of Foreign Investments" provides such a mechanism. If current legislation that guarantees foreign investment protection is changed while an investor is conducting investment activities in Ukraine, the investor may demand the application of the guarantees that were in force when he started his activities.
This right can be exercised for ten years (p. 1 of Art. 8). 16 A foreign investor has the right to directly file an appropriate suit in court. This right is also a type of guarantee for European investors because judicial protection is becoming more effective in Ukraine.
Protection from compulsory withdrawals is addressed in Art. 19 of the law "On Investment Activity" and in Art. 9 of the law "On the Regime of Foreign 19 Following this provision of the Charter,
Ukrainian civil legislation provides the only possibility for the requisition of property from its owner -to meet a public need, provided that there is total compensation of its cost. 20 Nationalization can be a compensatory or gratuitous withdrawal of property and the transfer of ownership to the state. 21 The Law of Ukraine "On the Regime of Foreign Investments" prohibits the nationalization of foreign investments, 22 whereas the Law "On Investment Activity" prohibits gratuitous nationalization but allows for compensatory nationalization. 23 Although the national investment regime includes foreign investors in Ukraine, in this part, the Law of Ukraine "On Investment Activity" cannot be applied to European investors because it contradicts the provisions of the special law "On the Regime of Foreign Investments". Therefore, foreign investments cannot be nationalized in Ukraine in any case. Thus, legislation establishes preferential treatment for foreign investments in Ukraine. The amendment of the law "On the Regime of Foreign Investments" to permit compensatory nationalization of foreign investments has been repeatedly suggested in the academic literature. 24 by the General Assembly of the United Nations (Art. 2), no state shall be compelled to grant preferential treatment to foreign investment. 26 However, it seems that Ukraine has reasonably refused the nationalization of foreign investments because in order to promote a more favorable investment climate.
The Law of Ukraine "On Investment Activity" prohibits state bodies and their officials from intervening in investing activities that are beyond their competence. Regarding the payment of damages to an investor, another contradiction between two main investment acts of Ukraine has been discovered. Obviously, in both cases there is no need for the state to guarantee the recovery of these investments, and the guarantee does not include such investor decisions. As a result of this analysis, we reach the conclusion that state guarantees of investors' rights are not elaborated perfectly in Ukraine; some formally correspond to international standards, whereas others need considerable amendments.
Currently, guarantees are not appropriately and practically realized, which is why they have been subject to criticism in the legal literature. As Stoyka V. suggests, "to draw investments into the economy of Ukraine, it is necessary to elaborate the real mechanism of the practical realization of the means of investors' rights protection set by the state, to provide the practical enforcement of court decisions, and to endow an investor with real and not declarative guarantees of his rights and legal interests". 46 The achievement of this aim is impossible without improving investment legislation.
In accordance with the Draft Convention on the Protection of Foreign Property adopted by the OECD Council on October 12, 1967, each state shall accord within its territory the most constant protection and security to foreign investors' property.
Any breach of this rule shall entail the obligation of the state responsible therefore to make full reparation according to Art. 5. 47 Unfortunately, the investment legislation of Ukraine is not currently able to ensure proper application of this international standard. 44 
PARTICULAR ISSUES IN CIVIL LAW MEANS OF PROTECTION OF
INVESTORS' CORPORATE RIGHTS
As Liability and Additional Liability Partnerships," also permits such provisions in the statute. According to this law, a general meeting of the participants in an LLP can pass decisions by more than 50% of the existing votes. 56 To resolve this problem, the Plenum of the SECU stated, "while determining the legitimacy of the general meeting of the participants in an LLP (ALP) and a quorum for holding the meeting, the votes of the other participants are to be considered without the votes that belonged to the dead (reorganized) participant.
Such votes total 100% (p. 4.8. of the Regulation, dated February 25, 2016, No.
4)". 58
At first sight, this approach resolves the problem. However, it causes several issues: 1) this approach does not comply with current legislation, which does not present such special norms as applicable to regulations regarding voting procedures in these cases; 2) there is doubt regarding the fairness of not considering the interests of the missing participant if his share forms the prevailing majority of votes. Thus, for example, in the case of the death of a participant whose interest is 90%, the decision to accept or not accept the heir into the partnership would be made by participants who together own only 10% of the votes. Such a position seems unjustified.
An approach that is suggested by the new law, "On Limited Liability and Additional Liability Partnerships," does not resolve this problem. It seems reasonable that if the interest of a participant in the statute capital of a partnership was more than 50%, then the heir (successor) should enter the partnership without the consent of the other participants, except where different measures are foreseen by the statute.
If the interest of an ancestor is 50% or less, it should not be considered during voting and determination of a quorum because the absence of this participant could lead to the inability to render a decision.
There is no unified Ukrainian judicial practice concerning the application by an investor (a founder, a participant) of such a means of protection as the recognition of a contract that is concluded by a corporate legal entity as invalid. It has been repeatedly mentioned in the legal literature that the interests of a participant (founder) of a corporate legal entity can be directly realized by filing a direct suit and can be indirectly realized for the benefit of the partnership by filing a derivative suit if the partnership itself does not file such suits. 59 These so-called derivative actions are common in countries with case law systems. 60 As for Ukraine, the Plenum of the SECU emphasizes that the "law does not foresee the right of a participant of a legal entity to apply to a court for the protection of rights or legal interests of that entity beyond the agency relationships.
However, if a participant of a legal entity substantiates his claim with infringement of his corporate rights, he has the right to file an appropriate suit (p. 2.2. of the Regulation of the Plenum of the SECU)". 61 The same conclusion is reached in the Regulation of the Plenum of the SCU 62 but it is not clearly reflected in legislation.
Thus, we suggest that a suit for the recognition of a contract that is concluded by a legal entity as invalid may also be filed by an investor on the grounds of the infringement of his corporate rights by the conclusion of such a contract. For becomes effective for the third party. This norm should be unambiguously interpreted. A contract that is knowingly concluded ultra vires by the representative of a legal entity for his counterparty may be recognized as invalid. It follows from the CC of Ukraine that such a suit can be filed only by the legal entity whose representative exceeded his powers.
However, the provided norm does not concern the protection and restoration of the infringed corporate rights of a stockholder, such as the right to participate in the management of the company (in particular, passing a decision about concluding a major contract).
Considering and supporting the position of the SCU and SECU that is outlined above, we suggest that a stockholder may file a suit against a company and a third party concerning the recognition of a contract that is concluded on behalf of the company as invalid and as infringing on his corporate rights. Furthermore, we find that it is reasonable to establish an appropriate norm in legislation.
However, to restore his rights, an investor should file for the recognition of the major contract and the decision of the body of the company concerning its conclusion as invalid on the grounds that the corporate rights of the investor in the management of the company were infringed upon by this decision. Only by discharging both of these claims together can the investor's rights be fully restored, and he can be provided with an opportunity to participate in passing a new decision concerning the conclusion of a contract.
The right to participate in the management of another corporate legal entity (not a stock company) may be protected in a similar way if the statute of this entity establishes similar limitations on the powers for its representation. lessen their risks.
Second, state guarantees concerning the protection of foreign investors' rights are more declarative in Ukraine. These guarantees are not realized in practice because of imperfections in legislation. Some guarantees do not correspond to international standards. To resolve the problems that arise from legislative contradictions and gaps, European investors should know that investment relationships are regulated by two laws in Ukraine, "On Investment Activity" (a general act) and "On the Regime of Foreign Investments" (a special act). As the law "On Investment Activity" is a general act, it applies to cases in which some issue is not covered by the second act, which is a special act. In particular, unlike the law "On the Regime of Foreign Investments", the law "On Investment Activity" prohibits state bodies and their officials from intervening in foreign investment activities, and this norm includes European investors. When these acts contradict one another, the law "On the Regime of Foreign Investments" is applied. In particular, unlike the law Third, the judicial protection of the rights of foreign investors in Ukraine is complicated by legislative gaps and ambiguous judicial practices. Thus, Ukrainian legislation does not permit an investor to file so-called derivative suits. Moreover, higher courts emphasize that in the case that a participant in a legal entity substantiates a claim regarding the infringement of corporate rights, he has the right to file an appropriate suit. Because judicial precedent is not the official source of law in Ukraine, there is a need for legislation to permit an investor to file a suit to recognize a contract as invalid if it is concluded knowingly with third parties on behalf of a partnership using excessive power in representation of the legal entity and the corporate rights of the investor are infringed.
Practical problems may arise in cases in which the heir of a natural person or the successor of a legal entity (a participant in an LLP) requires consent for ISSN 2029-0454 VOLUME 12, NUMBER 1 2019 133 acceptance into the partnership via a general meeting. Such meetings are authorized if more than 50% of the owned votes are present. If an ancestor owned an interest of at least 50%, then the meeting cannot be authorized, which provides unconditional grounds for considering all decisions that are passed at such a meeting invalid. There is a legislative gap regarding this issue. Therefore, it is necessary to amend the law "On Limited Liability and Additional Liability
Partnerships" by adding the following provision: if the interest of a participant in the statute capital of a partnership is more than 50%, the heir (successor) may enter the partnership without the consent of the other participants, except where differently foreseen by the statute. If the interest of an ancestor is 50% or less, it is not to be considered during voting and determination of a quorum. Without these suggested amendments, there is no effective mechanism for a European investor to solve such problems in practice.
If these and other provisions of current legislation are amended and if their practical realization is provided for, then Ukraine will improve its investment climate in the corporate sphere.
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